Shattered Dreams: An Analysis of the Georgia Board of Regents\u27 Admissions Ban from a Constitutional and International Human Rights Perspective by Shahshahani, Azadeh & Washington, Chaka
Hastings Race and Poverty Law Journal
Volume 10
Number 1 Winter 2013 Article 1
1-1-2013
Shattered Dreams: An Analysis of the Georgia
Board of Regents' Admissions Ban from a
Constitutional and International Human Rights
Perspective
Azadeh Shahshahani
Chaka Washington
Follow this and additional works at: https://repository.uchastings.edu/
hastings_race_poverty_law_journal
Part of the Law and Race Commons
This Article is brought to you for free and open access by the Law Journals at UC Hastings Scholarship Repository. It has been accepted for inclusion in
Hastings Race and Poverty Law Journal by an authorized editor of UC Hastings Scholarship Repository. For more information, please contact
wangangela@uchastings.edu.
Recommended Citation
Azadeh Shahshahani and Chaka Washington, Shattered Dreams: An Analysis of the Georgia Board of Regents' Admissions Ban from a
Constitutional and International Human Rights Perspective, 10 Hastings Race & Poverty L.J. 1 (2013).
Available at: https://repository.uchastings.edu/hastings_race_poverty_law_journal/vol10/iss1/1
Shattered Dreams:
An Analysis of the Georgia Board of
Regents' Admissions Ban from a
Constitutional and International
Human Rights Perspective
AZADEH SHAHSHAHANI* AND CHAKA WASHINGTON**
This bill is reminiscent of Jim Crow laws.
- Georgia House Representative Ralph Long HP11
Policy 4.1.6 has caustic rippling effects that cannot be portrayed
through numbers and research. You cannot count the broken
dreams and hopes of students who have given up, seeing that
even if they give their best, they do not have the chance to attend
the top universities of Georgia.
- Keish Kim, Freedom University student2
* National Security/Immigrants' Rights Project Director, American Civil Liberties
Union Foundation of Georgia. J.D., University of Michigan Law School; M.A. (Modern
Middle Eastern and North African Studies), B.A., University of Michigan. Azadeh is the
President of the National Lawyers Guild.
** Staff Attorney at the Office of the Public Defender, Atlanta Judicial Circuit. J.D.,
William and Mary School of Law; B.A., Emory University. During law school, Chaka
worked as a law clerk for the British Institute of International and Comparative Law, and
the American Civil Liberties Union Foundation of Georgia.
The authors would like to thank Rachel Reed for her assistance with research for
this article; and Michael Tan, American Civil Liberties Union Immigrants' Rights Project
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1. Lawful Presence Verification; Postsecondary Education; Reserve Benefits: Hearing on
H.B. 59 Before the Georgia General Assembly House Committee on Higher Education, 2011 Leg.,
Reg. Sess. (Ga. 2011) (statement of Representative Ralph Long III, Ga. House of
Representatives, Member of the Higher Ed. Comm.). For more on the hearing, see Laura
Diamond, Bill to Bar Illegal Immigrants in Public Colleges Clears Panel, ATLANTA JOURNAL-
CONSTITUTION (Feb. 15, 2011), http://www.ajc.com/news/news/local-govt-politics/
bill-to-bar-illegal-immigrants-in-public-colleges-/nQqhf/.
2. GaUndoc Youth Alliance, Keish Kim Speaking at the Board of Regents Meeting,
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Introduction
On March 29, 2010, Jessica Colotl, a junior at Kennesaw State
University (KSU) and an undocumented immigrant, was stopped by
a university policeman for impeding the flow of traffic. 3 After
failing to produce a valid driver's license, the policeman arrested
and detained Colotl at the Cobb County jail.4 When jail officials
discovered that Colotl was an undocumented immigrant,5 they
turned her over to U.S. Immigration and Customs Enforcement (ICE)
agents, who transferred her to the Etowah County Detention Center
in Gadsden, Alabama, to await deportation. 6 After a month in
detention, at the urging of community members, fellow college
students, and the president of KSU,/ Colotl was released from
Etowah, and ICE announced that she would be allowed to remain in
the country until she completed her senior year at KSU. 8
YouTuBE (Nov. 8, 2011), http://www.youtube.com/watch?v=RWKb4dKGO. For more
on Freedom University, see FREEDOM UNIVERSITY, http://www.freedomuniversity
georgia.com (last visited Sept. 5, 2012); Thelma Gutierrez & Traci Tamura, Freedom
University: Study in Secret, CNN (Dec. 1, 2011), http://schoolsofthought.blogs.cnn.
com/2011/12/01/freedom-university/; Kathy Lohr, Undocumented Students Take
Education Underground, NPR (Oct. 28, 2012), http://www.npr.org/2012/10/28/163717
277/undocumented-students-take-education-underground.
3. Eve Chen, Kevin Rowson, KSU Student to Turn Herself in to Sheriff, 11ALIVE (May
13, 2010), http://www.llalive.com/news/local/story.aspx?storyid=143986.
4. Id.
5. Cobb County is one of four Georgia counties with a Section 287(g) "Agreements
of Cooperation in Communities to Enhance Safety and Security" program. The Illegal
Immigration Reform and Immigrant Responsibility Act (IIRIRA), effective September 30,
1996, added Section 287 (g) to the Immigration and Nationality Act, which allowed
certain duties that were previously performed only by ICE officials to be performed as
well by state and local law enforcement officials pursuant to federal supervision. 8
U.S.C. § 1357 (g) (2006). For more on 287(g), see Memorandum from U.S. Immigration and
Customs Enforcement on Delegation of Immigration Authority Section 287(g) of the Immigration
and Nationality Act to State Law Enforcement (Aug. 18, 2008), available at
http://cdpsweb.state.co.us/irmmigration/Meetings/October2l/10-21-08%202 87% 20
Delegation%200f%2OAuthority.pdf. For more on how 2 87 (g) has played out in Cobb, see
Azadeh Shahshahani, Terror and Isolation in Cobb: How Unchecked Police Power under 28 7(g)
Has Torn Families Apart and Threatened Public Safety, ACLU FOUNDATION OF GA. (Oct.
2009), http://www.acluga.org/downloadjfile/viewinline/1505/260/.
6. Jessica Colotl to Get Another Year to Finish Studies at KSU, MARIETTA DAILY
JOURNAL (May 4, 2011), http://mdjonline.com/view/full-story/13119956/a.
7. KSU Student Ignites Immigration Debate, FOX 5 ATLANTA (May 13, 2010),
http://www.myfoxatlanta.com/story/17898766/ksu-student-ignites-immigration-
debate.
8. Mark Davis & Helena Oliviero, New Face on an Old Debate: Colotl Case Spotlights
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The decision allowing Colotl's return to KSU to finish her
college education ignited controversy among some sectors in the
local community. 9 For some, Colotl's return to KSU demonstrated
an ineffective approach to enforcing immigration policies. Anti-
immigrant activists argued that, by allowing Colotl to attend a
public college in Georgia, the state was encouraging illegal
immigration and allowing undocumented immigrants to take
advantage of taxpayer-subsidized public education.10 Eric Johnson,
Georgia Republican gubernatorial candidate, criticized the ICE
decision allowing Colotl to return to KSU, stating that Georgia's
focus should be on "key priorities like educating legal residents.""1
The Georgia Board of Regents created the Residency
Verification Committee to determine the impact of undocumented
students on Georgia's public colleges and universities.'2 Under the
guise of "[strengthening] the ability of University System of Georgia
institutions to properly classify students for tuition purposes,"13 the
committee enacted four new policies, the last of which bans
undocumented students from Georgia's most competitive
universities. 4 Georgia Board of Regents' Policy Manual Section 4.1.6
states that "[a] person who is not lawfully present in the United
States shall not be eligible for admission to any University System
institution which, for the two most recent academic years, did not
Illegal Immigration Saga in Cobb County, ATLANTA JOURNAL-CONSTITUTION (May 16, 2010),
http://www.ajc.com/news/new-face-on-an-528244.html.
9. Scott Jaschik, College Immigration Policies Under Scrutiny in Georgia Case, USA
TODAY (May 17, 2010), http://www.usatoday.com/news/education/2010-05-17-IHE-
colleges-immnigration-Georgia-18 ST_N.htm.
10. Rhonda Cook, Andria Simmons, Illegal Immigrant KSU Student Hopes to Stay in
U.S., ATLANTA JOURNAL-CONSTITUTION (May 16, 2010), http://www.ajc.com/news/
news/local/illegal-inmmigrant-ksu-student-hopes-to-stay-in-us/nQf32/.
11. Mark Davis & Helena Oliviero, New Face on an Old Debate: Colotl Case Spotlights
Illegal Immigration Saga in Cobb County, ATLANTA JOURNAL-CONSTITUTION, (May 16,
2010), http://www.ajc.com/news/new-face-on-an-528244.html.
12. Policy Center, Georgia Board of Regents Attempts to Ban Undocumented Immigrants
from University System IMMIGRATION IMPACT (Oct. 19, 2010), http://immigration
impact.com/2010/10/19/georgia-board-of-regents-attempts-to-ban-undocumented-
immigrants-from-university-system/.
13. Press Release, Regents Adopt New Policies on Undocumented Students, UNIV. SYS. OF
GA. (Oct. 13, 2010) [hereinafter Regents Adopt New Policies), available at http://www.
usg.edu/news/release/regents-adopt_newpoliciesonundocumentedstudents/.
14. Robbie Brown, Five Public Colleges in Georgia Ban Illegal-Immigrant Students, N.Y.
TIMES (Oct. 13, 2010), http://www.nytimes.com/2010/10/14/us/14georgia.html.
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admit all academically qualified applicants [. .]."15 The ban,
implemented in October 2011, directly affected Georgia State
University, Georgia Institute of Technology, The University of
Georgia, Georgia College and State University, and the Medical
College of Georgia.16 However, an ACLU of Georgia investigation
revealed that, six months after the policy was announced, several
schools not covered by the Board of Regents' policy announced in
their publicly available admissions materials that acceptance or
registration for the fall 2011 semester was conditioned on
verification of students' lawful presence in the U.S.17 Some Georgia
legislators also proposed House Bill 59, which would extend the ban
to all the higher education institutions in the Georgia University
System, cutting off access to public higher education for
undocumented immigrants altogether.18 The bill passed successfully
out of a House committee during the past legislative session, but
failed to make it to the floor for a vote.19
Access to higher education for undocumented immigrants is a
15. Board of Regents Policy Manual, 4.1.6, UNIV. SYs. OF G.A., http://www.usg.
edu/policymanual/section4/policy/4.1general-policy (last visited Feb. 27, 2012).
16. See House Legislative Network, Hearing on H.B. 59 Before the Georgia General
Assembly House Committee on Higher Education, GEORGIA H.R. COMM. (Feb. 15, 2011),
available at http://media.legis.ga.gov/hav/11_12/2011/committees/higherEd/higher
Ed021511EDITED.wmv. See also Erroll B. Davis, Chancellor, University System of
Georgia, Testimony on House Bill 59 to the Georgia General Assembly House Higher
Education Committee (Feb. 15, 2011), (transcript available at http://www.aclu.
org/files/pdfs/immigrants/EBD-HB59_2-15-11sm.pdf).
17. See Press Release, Board Of Regents Should Repeal Discriminatory Policy Immediately
(Apr. 13, 2011), available at http://www.aclu.org/immigrants-rights/aclu-georgia-
investigation-reveals-erroneous-application-policy-limiting-undocumen; see also Letter
from the ACLU of Georgia, to Chancellor Erroll B. Davis Jr. (Oct. 12, 2010), (on file with
author); Letter from ACLU of Georgia, to Chancellor Erroll B. Davis Jr. (Apr. 12, 2011),
(on file with author). In response to the ACLU's concerns, the Chancellor acknowledged
that several schools were erroneously applying the policy and took steps to correct the
problem. See Letter from Chancellor Erroll B. Davis Jr., to the ACLU of Georgia, (Apr. 14,
2011) (on file with author).
18. Diamond, supra note 1.
19. H.B. 59, 151st Gen. Assemb., Reg. Sess. (Ga. 2011); see also Gloria Tatum, Some
Georgia Immigration Bills Advance, Others Stagnate or Fail, ATLANTA PROGRESSIVE NEWS
(Mar. 6, 2011), http://www.atlantaprogressivenews.com/interspire/news/2011/03/06/
some-georgia-immigration-bills-advance-others-stagnate-or-fail.html; Jeremy Redmon,
Lawmakers Eye Immigration Bills: Immigrants, Employers Targets of Legislation, ATLANTA
JOURNAL-CONSTITUTION (Mar. 8, 2011), http://www.ajc.com/news/news/local-govt-
politics/lawmakers-eye-immigration-bills/nQrLQ/.
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highly debated issue across the country. 20 While some states have
been more inclusive of undocumented students, enacting laws
which allow undocumented students to establish residency and
acquire tuition assistance through non-state funded scholarships, 21
other states have implemented laws which make higher education
unattainable for undocumented immigrants. 22 Colorado, Indiana,
and Ohio are among the states to pass laws preventing
undocumented immigrants from receiving in-state tuition rates.23
What could be one of the strictest and most comprehensive anti-
immigrant laws in the country, 24 Alabama's House Bill 56 includes
a provision which attempts to cut off all access to public higher
education for any immigrant who does not possess either "lawful
permanent residence or an appropriate nonimmigrant visa."25 In
20. See "Mass College Offers Illegal Immigrant Scholarship", ASSOCIATED PRESS (Aug.
23, 2012), available at http://www.foxnews.com/us/2012/08/23/mass-college-offers-
illegal-immigrant-scholarship/; Spiros Protopsaltis, Undocumented Immigrant Students and
Access to higher Education: An overview of Federal and State Policy, THE BELL POLICY CENTER,
(April 2005), available at http://bellpolicy.org/sites/default/files/PUBS/IssBrf/
2005/03UndocTuition.pdf; Marie Cusick Immigrants Push for More Access to Higher
Education, INNOVATION TRAIL (March 15, 2012), http://innovationtrail.org/
post/ immigrants-push-more-access-higher-education.
21. Texas, Utah, and California, are among these states. See generally Michael A.
Olivas, The Good, the Bad, and the Undocumented College Students: 2011 State and Federal
Developments, IMMIGRATION PROFBLOG (Dec. 9, 2011), http://lawprofessors. typepad.
com/ imin-gration/2011/12/ the-good-the-bad-and-the-undocumented-college-students-
2011-state-and-federal-developments-by-michae.htnl.
22. Both Alabama and South Carolina have enacted laws banning undocumented
students from attending public postsecondary institutions. See e.g., Allow In-State Tuition
for Undocumented Students, NATIONAL CONFERENCE OF STATE LEGISLATURES (July 2012),
available at http://www.ncsl.org/issues-research/educ/undocumented-student-tuition-
state-action.aspx.
23. Id.
24. Cristina Costantini & Elise Foley, 'Is This Alabama?' Documentary Pushes for HB 56
Immigration Law Repeal, HUFFINGTON POST (Feb. 19, 2012), http://www.huffington
post.com/2012/02/15/is-this-alabama-hb-56-inmigration-lawn 1280129.htm1.
25. H.B. 56, 2011 Leg.,Reg. Sess. (Al. 2011).; United States v. Alabama, 813 F. Supp.
2d 1282 (N.D. Ala. 2011) (per curiam). Federal judge Sharon Blackburn issued a
preliminary injunction against Section 8 of HB 56 on the basis that it denied admission to
Alabama's public postsecondary institutions to lawfully present aliens and lawfully
present aliens who did not have lawful permanent resident status or a nonimmigration
visa. Blackburn's decision did not challenge Alabama's authority to completely ban
undocumented immigrants from public postsecondary institutions. ALABAMA Primary
Injunction Opinion on section 8 of House Bill 56, Hispanic Interest Coalition of Alabama
v. Bentley, 5:11-CV-2484-SLB, 2011 WL 5516953 (N.D. Ala. Sept. 28, 2011) aff'd in part,
rev'd in part sub nom. The language in HB 56 that Blackburn held to discriminate
between lawfully present aliens was later removed from Section 8 by the state legislature.
2008, South Carolina enacted House Bill 4400 which bars
undocumented immigrants from attending public colleges and
universities.26 The University System of Georgia is, so far, the only
other public university system to enact a policy which outright bans
undocumented students from certain colleges.27
Part I of this article will discuss the Georgia Board of Regents'
ban from a constitutional perspective, applying an equal protection
analysis and examining the policy in the context of evolving legal
attitudes towards the right to education. Part II will address the
ban's incompatibility with international human rights law by
examining the United States' obligations under international treaties
as well as customary international law. Part III will address the
public policy implications of the ban, focusing on its potentially
deleterious effects on Georgia's colleges and universities.
I. Equal Protection Analysis
The Equal Protection Clause of the Fourteenth Amendment
applies to every person within the U.S., regardless of immigration
status.28 The equal protection guarantee protects individuals from
policies that promote invidious discrimination, and forces state and
local governments to justify laws that differentiate between similarly
situated residents. 29
The threshold issue in an equal protection analysis is whether or
not the two classes of people are similarly situated in regard to the
Hispanic Interest Coalition of Alabama v. Governor of Alabama 691 F.3d 1236, 1242
(Aug. 20, 2012); see also Michael A. Olivas, Sweet Home Alabama? INSIDE HIGHER ED (Oct
13, 2011), http://www.insidehighered.com/views/2011/10/13/essay-on-the alabama_
immigrationlaw and higher education.
26. H.B. 4400, 117th Gen. Assemb., Reg Sess. (SC 2007).; Michael A. Olivas, The Good,
the Bad, and the Undocumented College Students: 2011 State and Federal Developments,
IMMIGRATION PROFBLOG (Dec. 9, 2011), http://1awprofessors. typepad.com/imini
gration/2011/12/the-good-the-bad-and-the-undocumented-college-students-2011-state-
and-federal-developments-by-michae.html.
27. The University of North Carolina Board of Governors has enacted a policy
which creates limitations on the ability of undocumented students to enroll in
universities, but nothing amounting to an outright ban. Id.
28. Matthews v. Diaz, 426 U.S. 67, 77-78 (1976).
29. See Generally, Nicole Richter, A Standard for "Class of One" Claims Under the Equal
Protection Clause of the Fourteenth Amendment: Protecting Victims of Non-Class based
Discrimination from Vindictive State Action, 35 VAL. U. L. REV. 197 (2000).
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challenged policy.30 The Board of Regents' ban discriminates
between equally qualified college applicants based on immigration
status.31  Additionally, the applicants that this ban targets-those
students who would apply to the state's most competitive
universities -likely have overcome significant social and cultural
challenges in order to excel academically, 32 and have demonstrated
exemplary potential for excelling in the schools that are currently
denying them admission.33 Differential treatment in the field of
academia should be limited to addressing intellectual aptitude, not
denying upward mobility to a racial and ethnic minority34 based on
unsubstantiated allegations35 and circumstances that are beyond
one's control. Though local governments enjoy broad discretion
when determining whether or not two classes of people are similarly
situated in regards to a law, policies which serve only to promote
intolerance and racial discrimination cannot survive the equal
protection analysis.36
Equal protection cases generally trigger the level of scrutiny a
court applies to the law at issue -that is, how much latitude to grant
30. Plyler v. Doe, 457 U.S. 202, 216 (1982).
31. Senator Logan Krusac, Resolution 24-06 To Express Condemnation of Georgia House
Bill 59, A Bill to Ban Undocumented Students From Applying to Institutions of Higher
Education in Georgia, and for Other Purposes, UNIVERSITY OF GEORGIA STUDENT
GOVERNMENT ASSOCIATION, available at http://sga.uga.edu/about/bills/Resolution+24-
06.pdf (last visited Oct. 21. 2012).
32. Soojung Chang, Statistics Show Only Few Hispanics Attend College MICH DAILY
(Feb. 13, 2003), http://www.michigandaily.com/content/statistics-show-only-few-hisp
anics-attend-college.
33. Thelma Gutierrez & Traci Tamura, Freedom University: Study in Secret, CNN.COM
(Dec. 1, 2011), http://schoolsofthought.blogs.cnn.com/2011/12/01/freedom-university/
?ct=t; see also Azadeh Shahshahani, The Dream Act: Keeping Our Promise to Our Kids,
HUFFINGTON POST (May 14, 2011), http://www.huffingtonpost.com/azadeh-shah
shahani/the-dream-act-keeping-ourib_861929.html.
34. The majority of undocumented immigrants in Georgia are Latino. See generally
Rakesh Kochhar, Roberto Suro, & Sonya Tafoya, The New Latino South: The Context and
Consequences of Rapid Population Grown, PEW HISPANIC CTR. (Jul. 26, 2005), available at
http://pewhispanic.org/files/reports/50.pdf.
35. Those who support the ban argue that undocumented students have inundated
Georgia's public universities, taking away coveted spots from U.S. citizens and burdened
Georgia taxpayers. Both of these arguments are unsubstantiated by facts which show
that the number of undocumented students attending Georgia's universities is quite low,
and those who do attend pay out-of-state tuition, which helps subsidize far cheaper in-
state tuition for Georgia residents. Regents Adopt New Policies, supra note 13. See also
House Legislative Network, supra note 16.
36. Plyler, 457 U.S. at 213.
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the government body that has issued the law or policy. Plyler v. Doe
was a landmark case in which the Supreme Court struck down a
Texas education statute permitting school districts to charge tuition
to, or to prohibit the enrollment of, undocumented students in
grades K-12.37 The Court applied an "intermediate" standard of
review because of the "fundamental role [of education] in
maintaining the fabric of our society,"38 and because regulations that
deter access to education can "impose [] a lifetime hardship on a
discrete class of children not accountable for their disabling status."39
Thus, any state law that serves as a barrier to a public education
based on immigration status must be "justified by a showing that it
furthers some substantial state interest"40-a bar that the defendants
could not meet.
No court has addressed whether the level of scrutiny used in
Plyler applies to comparable barriers to higher education based on
immigration status. However, there are strong arguments that at least
intermediate scrutiny should apply in the higher education context as
well.41 First, in today's high-tech world, where people need an
advanced degree for most good jobs, undocumented students are
arguably similarly disadvantaged to the school-aged children in Plyler
if they cannot attend college.42 Second, like the children in Plyler,
many undocumented college-aged students arrived in the U.S. when
they were small children through no fault of their own.4 3 Thus, as in
37. Id. at 227-30.
38. Id. at 221.
39. Id. at 223; see also id. at 220 (citing illegitimacy cases).
40. Id. at 230 (emphasis added).
41. Moreover, where an admissions ban involves state law alienage classifications, it
is likely subject to strict scrutiny for the purposes of equal protection analysis and also
likely violative of the Supremacy Clause. ALABAMA Primary Injunction Opinion on
section 8 of House Bill 56; see also United States v. Alabama, 813 F. Supp. 2d 1282 (N.D.
Ala. 2011) (per curiam).
42. Tami Luhby, Where You're 18 Times More Likely to Find a Job, CNNMONEY (Aug.
29, 2012), http://money.cnn.com/2012/08/29/news/economy/jobs-education/index.
html.
43. The Obama Administration has taken action to protect undocumented minors,
brought into the country by their parents, from deportation. The DREAM Act would
extend citizenship to undocumented immigrants under the age of thirty-five who were
brought to this country before the age of sixteen and have lived in this country
continuously for five years. This proposed policy is a natural extension of the Supreme
Court's decision in Plyer. Margaret Orchowsky, Who are the 'DREAMers'?, THE HILL
(Sept. 14, 2011), http://thehill.com/blogs/congress-blog/education/181607-who-are-
the-qdreamersq.
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Plyler, intermediate scrutiny should arguably apply. 44
However, even under the most lenient level of scrutiny-i.e.,
rational basis review -the Regent's ban does not pass constitutional
muster. Under a rational basis analysis, a law is deemed
constitutional if it is reasonably related to a legitimate government
interest.45 Although this level of scrutiny grants governing bodies
significant latitude, a law challenged on equal protection principles
can only survive rational basis inquiry if it is "narrow enough in
scope and grounded in sufficient factual context for [a court] to
ascertain some relation between the classification and the purpose it
servels]."46 In the instant case, the Board of Regents claims that the
ban was implemented to create more space in Georgia's universities
by freeing up those slots currently held by undocumented
immigrants.47 Despite this express rationale, Regent Jim Jolly who
chaired the committee that recommended the ban, acknowledged
that Georgia's higher education institutions were not inundated with
undocumented students.48 At the time the ban was passed, only
twenty-nine students at the five affected campuses were
undocumented and only 501 of the approximately 310,000 students
attending Georgia's colleges and universities were undocumented. 9
The number of slots that the Board of Regents' ban will open up,
twenty-nine, is insignificant. Moreover, all the undocumented
students were paying non-resident tuition, which covers more than
the annual cost of university education.50 As a result, the twenty-
nine students imposed no cost burden on Georgia taxpayers. As
such, this policy is arguably a formality implemented to appease
44. See Ellen Badger, Stephen Yale-Loehr, & Lindsay Schoonmaker, Undocumented
Students and Eligibility for Enrollment at U.S. Colleges and Universities, (2008), available at
http://www.millermayer.com/files/all/undocumented-students-and eligibilit
y-for enrollment at u_1.pdf.
45. City of Cleburne, Tex. v. Cleburne Living Ctr., 473 U.S. 432, 442 (1985).
46. Gill v. Office of Pers. Mgmt., 699 F. Supp. 2d 374, 387 (D. Mass. 2010) quoting
Romer v. Evans, 517 U.S. 620, 663 (1996).
47. Laura Diamond, Students urge regents to rescind ban on illegal immigrants,
ATLANTA JOURNAL-CONSTITUTION (Nov. 8, 2011), http://www.ajc.com/news/news/
local-govt-politics/students-urge-regents-to-rescind-ban-on-illegal-im/nQNTR/.
48. Board of Regents Policy Manual, supra note 15.
49. Id.; see also Laura Diamond, Regents ban illegal immigrants from some Ga. colleges,
ATLANTA JOURNAL-CONSTITUTION (Oct. 13, 2010), http://www.ajc.com/news/news/
local/regents-ban-illegal-inmigrants-from-some-ga-colleg/nQk4z/.
50. Id.
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anti-immigrant activists. In City of Cleburne v. Cleburne Living Center,
the Supreme Court stated that the "State may not rely on a
classification whose relationship to an asserted goal is so attenuated
as to render the distinction arbitrary or irrational."5' Based on the
statistics, and the Board of Regents' own admission, differentiating
between citizen and undocumented students does little, if anything,
to open up a significant number of available university spots for
students with authorized status.52  Even if the numbers of
undocumented students attending Georgia universities did raise
legitimate space concerns, "a concern for the preservation of
resources standing alone can hardly justify the classification used in
allocating those resources."5 3 As it stands, the ban bears no rational
relation to any concrete, legitimate government interest, and
therefore fails a rational basis analysis.
When applying an equal protection analysis to a challenged
law, courts examine the implied reasoning behind the law in
addition to the government's express reasoning. Because the ban
fails to remedy any of the issues expressed by the Board of Regents,
the most logical reasoning for the ban is that the Board feels that
educating students with authorized status is more valuable than
educating undocumented students.54  This rationale fails for a
number of reasons. Undocumented immigrants make up a small but
significant portion of Georgia's population,55 and because of Plyler,
states must provide primary and secondary education to
undocumented children.56 In the United States, a K-12 education
averages $100,000 per student.57 Georgia will likely see a return on
their tax dollars when students with authorized status enter the
workforce; however, failing to allow undocumented students to go
on to college means failing to capitalize on the substantial
51. City of Cleburne, Tex. 473 U.S. at 446.
52. In his testimony on House Bill 59, Erroll B. Davis, the Chancellor of the
University System of Georgia, also stated that undocumented students were not taking
university slots away from qualified Georgians. Diamond, supra note 1.
53. Plyler, 457 U.S. at 227.
54. See Diamond, supra note 1.
55. Robbie Brown, Georgia Gives Police Added Power to Seek out Illegal Immigrants, N.Y.
TIMES (May 13, 2011), http://www.nytimes.com/2011/05/14/us/14georgia.html.
56. See generally Plyler v. Doe, 457 U.S. 202 (1981).
57. Dan Lips, Education Notebook: The Cost of American Education, THE HERITAGE
FOUNDATION (Sept. 15, 2006), http://www.heritage.org/research/education-
notebook/ education-notebook-the-cost-of-american-education.
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investment that Georgia taxpayers have already made in these
children's primary and secondary educations.58  Permitting
undocumented students to attend college generates revenue for the
state, allows them to develop the skills that they acquired in
Georgia's public schools and contribute to the university setting.59
Georgia's capacity for economic growth is strongly tied to the
education of its workforce.60 Today's global economy places a
premium on education over labor, particularly higher education; a
college education greatly expands opportunities for economic gain.61
A study commissioned by the state of Michigan showed that a "5
percent increase in the share of college-educated adults would boost
overall economic growth by 2.5 percent over ten years, and the real
wages of all Michigan residents by 5.5 percent."62 The capacity to
contribute to the state's economy does not stop with those who
currently have lawful status. Many of the undocumented students
who graduate from Georgia's high schools may eventually become
legal residents, 63 and when they do, they can be an even greater asset
to Georgia's economy.
In addition to creating a better economy, higher education
58. Azadeh Shahshahani, College Educator or Immigration Police?, HUFFINGTON POST
(May 26, 2010), http://www.huffingtonpost.com/azadeh-shahshahani/college-educator
-or-immigb_591373.html.
59. Universities generate social, technological, scientific, and medical research,
resulting in significant societal gains. For example, Georgia universities have been
singled out for their significant contributions in the field of stem-cell research. See
generally Kristen Swarttander, Georgia Leads the Way in Scientific Advancements, METRO
ATLANTA CHAMBER (Jan. 17, 2011), http://www. theweekly.com/news/2011/February/
28/Scientific Advancements.htd.
60. Shahshahani, supra note 58.
61. See generally FINAL REPORT OF THE LIEUTENANT GOVERNOR'S COMMISSION ON
HIGHER EDUCATION AND ECONOMIC GROWTH (Dec. 2004), available at http://www.
cherrycommission.org/docs/finalReport/CherryReportFull.pdf.
62. Id. at 6.
63. As the Supreme Court noted in Plyler in 1982, there is no way the State can
predict who might stay and who might go at some future date. See Plyler, 457 U.S. at 230
("the record is clear that many of the undocumented children disabled by this
classification will remain in this country indefinitely, and that some will become lawful
residents or citizens of the United States"). In recent years, multiple Congressional bills
have been introduced that would allow undocumented students brought into the U.S. as
children to eventually become permanent residents and citizens of the U.S. See, e.g., The
Development, Relief, and Education of Alien Minors (DREAM) Act of 2010, S. 729, 111th
Cong., 2nd Sess. (2010); Comprehensive Immigration Reform Act of 2007, S.1348, 110th
Cong. (2007).
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creates a better society. Studies show that college-educated
individuals are healthier than their high school graduate
counterparts.64 Higher education also contributes to the reduction of
criminal activity - states with a higher population of college-
educated individuals enjoy lower rates of crime and criminal
recidivism.65
Further, a report by the National Research Council found that
college-educated immigrants "save the government money." 66 By
attending colleges and universities, undocumented immigrants are
contributing to the state both fiscally, through tuition payments, and
socially, through exchange and proliferation of new ideas -a societal
contribution that will continue when these university graduates earn
higher salaries and enter higher-income tax brackets. 67
By foreclosing the opportunity for undocumented students to
attend the public higher education institution of their choice,
Georgia is truncating the potential social and economic benefits that
a college education could have for such students as well as for the
state and the country.68 Educating undocumented students is just as
necessary and offers just as many benefits as educating students
with authorized status.
In an economy in which higher education is increasingly
essential to upward mobility, the Court's reasoning in Plyler
logically extends to access to post-secondary education.69 Limiting
access to public higher education creates a class of residents who
will have a difficult time leading comfortable, middle-class
lifestyles. 70 By limiting undocumented students' access to higher
64. Jim Saxton, Investment in Education: Private and Public Returns (2000), available at
http://www.fsb.muohio.edu/evenwe/courses/eco361/f04/readings/investment% 20in
%20education.pdf.
65. Stephen J. Steurer & Linda G. Smith, Education Reduces Crime: Three-State
Recidivism Study Executive Summary (2003), http://www.ceanational.org/pdfs/
edreducescrime.pdf.
66. Financial Aid and Scholarships for Undocumented Students, FINAID, http://www.
finaid.org/otheraid/undocumented.phtm (last visited Feb. 25, 2012).
67. Gary Miller, Higher Education Benefits Students, Society, THE WICHITA EAGLE (Jan.
28, 2010), http://www.kansas.com/2010/01/28/1156302/higher-education-benefits-
students.html.
68. National economic growth is often tied to higher education. About Education and
the Economy, MILLER CENTER, UNIV. OF VA. http://millercenter.org/public/debates/
ed-econ/about (last visited Oct. 10, 2012).
69. Shahshahani, supra note 58.
70. In 2009, the average salary earned by a female high school graduate was $25,000,
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education, the Board of Regents is perpetuating socioeconomic
inequalities as well as restricting the flow of knowledge and free
thinking which creates strong workforces, technological
advancements, and drives local and national economies. 7'
Because the Board's ban tenuously connects to the State's goals,
and fails to remedy either the express or implied rationale for the
policy, it should be deemed incompatible with the Equal Protection
Clause of the U.S. Constitution, and therefore overturned.
II. International Human Rights Law Analysis
Although no international treaties currently recognize higher
education as a fundamental right, international agreements and
organizations universally emphasize the necessity of making higher
education equally accessible on the basis of capacity and merit.7 2
For an international covenant to become binding on the U.S., the
President must sign the treaty and then present it to the Senate
where it must be approved by a two-thirds vote.73 Once the treaty is
ratified, it is binding law, applicable to the states and localities
through the Supremacy Clause of the U.S. Constitution.74 The
obligations of the U.S. under various international treaties depend
with male graduates earning $32,900. The average salary for females with a bachelor's
degree was $40,000, and for males it was $51,000. The pattern of higher earnings
correlating with higher levels of education has been consistent over the past decade. Fast
Facts, NATL CENTER FOR EDUC. STAT. (2011), http://nces.ed.gov/fastfacts/display. asp?
id=77.
71. The Court in Plyler recognized the multigenerational harm that could result from
denying undocumented children access to higher education. The Court noted that the
Texas statute challenged in Plyler could potentially create a caste system in which the
descendants of undocumented immigrants were made perpetually poor. Plyler v. Doe,
457 U.S. 202, 218-19 (1982). See generally Hiroshi Motomura, Forward to the Past: The
Many Meanings of Plyler v. Doe on Its 25th Anniversary (April 13, 2007), http:// www.
law.berkeley.edu/files/Hiroshi-MotomuraFINAL.pdf.
72. Universal Declaration of Human Rights, art. 26, G.A. Res. 217 (III) A, U.N. Doc.
A/RES/217(III) (Dec. 10, 1948); UNESCO, Convention Against Discrimination in Education,
Art. 1(1) (Dec. 14, 1960), www.unesco.org/education/pdf/DISCRIE.PDF; Convention
on the Elimination of All Forms of Discrimination Against Women, G.A. Res. 180, U.N.
GAOR, 34th Sess. Supp. No. 46, at 193, U.N. Doc. A/34/46, at 193 (Sep. 3, 1981)
[hereinafter CEDAW].
73. The Senate's Role in Treaties, UNITED STATES SENATE, http://www.senate.
gov/artandhistory/history/common/briefing/Treaties.htm (last visited Feb. 21, 2012).
74. U.S. CONST. art. VI, cl. 2.; see also Economic, Social, and Cultural Rights: Questions
and Answers, AMNESTY INT'L, http://www.amnestyusa.org/pdfs/escr qa.pdf.
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on the extent of the reservations or declarations entered by the U.S.
when ratifying the treaty.75 The U.S. may also have implied
obligations through memberships of international organizations that
work to promote internationally recognized human rights.76 The
U.S. is also bound by long-standing international human rights
standards that have assumed the status of customary international
law.77
A. Obligations as a State Party
As a state party to conventions, the U.S. is legally bound and
obligated to abide by treaty provisions.78 The U.S. has not ratified
many human rights treaties, but it is a state party to one treaty that is
particularly relevant to the Board of Regents decision. The U.S.
signed the Convention on the Elimination of All Forms of Racial
Discrimination ("CERD") on September 28, 1966 and ratified it on
October 21, 1994.79 CERD was put into effect to eliminate racial
discrimination and promote understanding among all races.80
Article 5 of the Convention provides that states parties agree to
"prohibit racial discrimination in all its forms and guarantee the
right of everyone ... [t]o education and training."81 Though Article
1 Section 2 of the Convention states that the Convention "shall not
75. United Nations Treaty Bodies, Issues for the Inter-Governmental Process on
Strenthening the Effective Functioning of the Human Rights Treaty Body System: A Joint
NGO Contribution (Apr. 12, 2012), available at http://www2.ohchr.org/english/
bodies/HRTD/docs/JointNGO 120412.pdf ("Ratification of the international human
rights treaties is undermined by reservations or declarations that seek to limit obligations
under the treaty.").
76. About The Declaration, INT'L LABOUR ORG (1996-2012), http://www.ilo.org/
declaration/thedeclaration/lang--en/index.htm (last visited Feb. 25, 2012).; Constitution
of the United Nations Educational, Scientific and Cultural Organization, 61 Stat. 2495, 4
U.N.T.S. 275 (Nov. 16, 1945) [hereinafter UNESCO], available at http://portal.unesco.
org/en/ev.phpURLID=15244&URLDO=DO TOPIC&URLSECTION =201.html.
77. The Paquete Habana, 175 U.S. 677,700 (1900).
78. Renee Dopplick, Legal Obligations of Signatories and Parties to Treaties, INT'L L.
BLOG POSTINGS (Mar. 15, 2010), http://www.insidejustice.com/law/index.php/intl/
2010/03/15/p238.
79. OFF. OF THE UNITED NATIONS HIGH COMMISSIONER FOR HUMAN RIGHTS,
International Convention on the Elimination of All Forms of Racial Discrimination (Dec. 21,
1965), available at http://www2.ohchr.org/english/law/pdf/cerd.pdf.
80. Id.
81. Id.
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apply to distinctions, exclusions, restrictions or preferences made by
a State Party [. .. between citizens and non-citizens," 82 the
Committee on the Elimination of Racial Discrimination, a collective
of experts tasked with monitoring the implementation of CERD by
state parties, 83 has stated that the clause should be read in the
context of international human rights norms; such norms do not
serve to condone invidious discrimination against undocumented
immigrants.84 The Committee acknowledged that while some rights,
particularly the rights to vote in elections and run for government
office, may be reserved to citizens, "human rights are, in principle, to
be enjoyed by all persons."85 The Committee noted that CERD
should not be read to nullify any of the rights present in the
Universal Declaration of Human Rights or the International
Covenant on Economic, Social and Cultural Rights, both of which
expressly state that education should be made equally accessible
based on merit alone.86
CERD is doubly applicable in the case of the Board of Regents'
ban. Comment 30 on the Convention, issued by the Committee,
states that "differential treatment based on citizenship or
immigration status will constitute discrimination if the criteria for
such differentiation, judged in the light of the objectives and
purposes of the Convention, are not applied pursuant to a legitimate
aim, and are not proportional to the achievement of this aim." 87 As
discussed above, the Board of Regents' ban at best tenuously
connects with their express goal of relieving congestion in Georgia's
selective colleges, purportedly caused by undocumented students, to
free up space for students with authorized status. The Board of
Regents' ban is a clear violation of Georgia's obligations under
CERD.
82. Id. at art. 1(2).
83. OFF. OF THE U.N. HIGH COMMISSIONER FOR HUMAN RIGHTS, Monitoring Racial
Equality and Non-discrimination, COMMITTEE ON THE ELIMINATION OF RACIAL
DISCRIMINATION [hereinafter CERD], http://www2.ohchr.org/english/bodies/cerd/
(last visited Feb. 25, 2012).
84. OFF. OF THE U.N. HIGH COMMISSIONER FOR HUMAN RIGHTS, General
Recommendation No.30: Discrimination Against Non Citizens, CERD (Oct. 1, 2004), available
at http://www.unhchr.ch/tbs/doc.nsff/(Symbol)/e3980a673769e229cl256f8d0057cd3d?
Opendocument.
85. Id.
86. Id.
87. Id.
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B. Obligations as a Signatory
A signatory is not legally bound by a treaty's specific provisions
and obligations, but a signatory has an obligation not to act in ways
that "defeat the object and purpose" of the treaty.88 The U.S. is a
signatory to three treaties which stipulate that higher education be
equally accessible on the basis of merit. 89
The International Covenant on Economic, Social and Cultural
Rights (ICESCR) has been in force since 1976 and has 70 signatories
and 160 state parties.90 The preamble to the convention recognizes
that "the ideal of free human beings enjoying freedom from fear and
want can only be achieved if conditions are created whereby
everyone may enjoy his economic, social and cultural rights, as well
as his civil and political rights."91 Adherence to the convention by
160 sovereign states makes the ICESR widely accepted in the area of
international human rights which has created highly influential
standards. 92 The U.S. has been a signatory to ICESCR since 1977, but
has yet to ratify it.93
Article 13(2) of the ICESCR states that "[higher] education shall
be made equally accessible to all on the basis of capacity [. . .]."94
88. The Boston Principles on the Economic, Social and Cultural Rights of Noncitizens,
PROGRAM ON HUMAN RIGHTS AND THE GLOBAL ECONOMY, (May 1, 2011),
http://www.northeastern.edu/law/pdfs/academics/phrge-principles-short.pdf;
Vienna Convention on the Law of Treaties, art. 18(a), (Jan. 27, 1980), 1155 U.N.T.S. 331,
33.
89. Id.
90. International Covenant on Economic, Social, and Cultural Rights, G.A. Res.
2200A (XXI), 21st Sess., Supp. No. 16, U.N. Doc. A/6316, at 49 (Jan. 3, 1976) [hereinafter
ICESCR].
91. G.A. Res. 2200A (XXI), U.N. GAOR, 21st Sess., U.N. Doc. A/6316, at 49 (Dec. 16,
1966).
92. International agreements can become customary international law "when they
are intended for adherence generally and are widely accepted." International Law, Legal
INFO. INST. OF CORNELL U. SCHOOL OF L., http://www.law.cornell.edu/wex/inter
national law (last visited Oct. 25, 2012).
93. ICESCR, supra note 90.
94. The third and most significant difference between sections 2(b) and 2(c) of
Article 13 is that while secondary education "shall be made generally available and
accessible to all," higher education shall be made equally accessible to all "on the basis of
capacity" (emphasis added). Implementation of the International Covenant on Economic,
Social and Cultural Rights, General Comment No. 13, The Right to Education, U.N. Doc.
E/C.12/1999/10 (Dec. 8, 1999) [hereinafter CESCR].
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Article 11 states that state parties "recognize the right of everyone to
an adequate standard of living for himself and his family . . .
including the continuous improvement of living conditions.95
Article 12 of the Convention further states that parties to the
convention "recognize the right of everyone to the enjoyment of the
highest attainable standard of physical and mental health."96
Article 13(2)(c), addresses the right to higher education and it
"includes the elements of availability, accessibility, acceptability and
adaptability which are common to education in all its forms and
levels." 97 The principle of accessibility requires that educational
institutions be "accessible to all, especially the most vulnerable
groups, without discrimination [. . .]."98 The Committee on Economic,
Social and Cultural Rights has confirmed that "the principle of non-
discrimination extends to all persons of school age ... irrespective of
their legal status." 99
The non-discrimination principle is echoed in Article 2 Section 2
of the treaty: "The States Parties to the present Covenant undertake
to guarantee that the rights enunciated in the present Covenant will
be exercised without discrimination of any kind as to race, colour ...
national or social origin ... birth or other status."100
The Board of Regents' ban violates the spirit of this convention
by running afoul of the non-discrimination principle, the right to
access higher education, the right to improve living conditions, and
the right to attain physical and mental health.
The Convention on the Elimination of all forms of
Discrimination Against Women (CEDAW) is another example of
how the Board of Regents' ban violates the spirit and intention of an
international agreement to which the U.S. is a signatory. Adopted in
1979 and signed by the U.S. in 1980, the Convention "provides the
basis for realizing equality between women and men [ . .. 101
While, on its face, the Board of Regents' ban does not target women,
the ban stands to have a disproportionally negative effect on the
ability of undocumented women to work and thrive in Georgia.
95. ICESCR, supra 90.
96. Id.
97. CESCR, supra note 94.
98. Id.
99. Id.
100. ICESCR, supra note 9, at art. 2(2).
101. CEDAW, supra note 72.
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Male undocumented immigrants have entered the American
workforce in high numbers: in 2008, 94% of undocumented male
immigrants were in the labor force.102 By contrast, only 58% of
working-age undocumented women held jobs.103 Likely due to
lower rates of employment, Latinas struggle from poverty at higher
rates than their male counterparts. 04 In the U.S., 23.6% of Latinas
are poor. 05 Women are also more likely than men to shoulder the
financial burden of raising children.106
The main objective of the CEDAW is to give women the rights
and tools to achieve on the same level as men.107 The Convention
stresses the importance of equal opportunity in areas of employment
and education, which are the main ways women can become
financially independent.108 Cutting off access to higher education for
undocumented women will further limit their occupational
opportunities and widen the disparity between men and women in
the American workforce.109  Education, particularly higher
education, is an important mechanism to create more opportunities
for undocumented women to earn a living. The Board of Regents'
ban forecloses opportunities that are necessary for undocumented
immigrant women to gain financial independence and support
themselves and their families.
The Convention on the Rights of the Child (CRC) was adopted
by the United Nations General Assembly on November 1989 and
signed by the U.S. on February 1995.110 The U.S. played a significant
102. Jeffrey S. Passel & D'Vera Cohn, A Portrait of Unauthorized Immigrants in the
United States, THE PEW HISPANIC CTR. (Apr. 14, 2009), http://pewhispanic.org/files/
reports/107.pdf.
103. Id. at 13.
104. Id.
105. Alexandra Cawthorne, The Straight Facts on Women in Poverty, CTR FOR
AMERICAN PROGRESS (Oct. 8, 2008), http://www.americanprogress.org/issues/2008/
10/womenpoverty.html (the authors prefer the nomenclature "Latino/a" because
"Hispanic" is thought to have colonial and assimilative overtones; see generally David
Gonzales, What's the Problem with "Hispanic"? Just Ask a "Latino," N.Y. TIMES, Nov. 15,
1992, at E6).
106. Cawthorne, supra note 105.
107. CEDAW, supra note 72, art I.
108. CEDAW Supports Education for Women and Girls, NAT'L WOMEN'S L. CTR. (Oct.
26, 2010), http:/ / www.nwlc.org/ resource/cedaw-supports-education-women-and-girls.
109. Id.
110. Convention on the Rights of the Child, G.A. Res. 25, U.N. GAOR, 44th Sess.,
Supp. No. 49, at 166, U.N. Doc. A/44/49 (1989) art. 2(1) [hereinafter CRC], available at
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and instrumental role in contributing to and drafting the CRC,111 but
the U.S. is one of only two United Nations member states that have
not yet ratified the Convention.112
CRC "reflects the nearly universal recognition of children's unique
human rights protection needs."113 Article 2 Section 1 bears particular
relevance to the issue at hand as it mandates that: "States Parties shall
respect and ensure the rights set forth in the present Convention to each
child within their jurisdiction without discrimination of any kind,
irrespective of the child's or his or her parent's or legal guardian's race,
colour... national, ethnic or social origin... birth or other status.""14
Furthermore, Article 28(1)(c) of the CRC states that parties to the
convention "recognize the right of the child to education, and with a
view to achieving this right progressively and on the basis of equal
opportunity they shall, in particular, make higher education accessible
to all on the basis of capacity [. ]."ns
The Board of Regents' ban clearly contravenes the spirit of the
treaty by violating the Article 2 non-discrimination mandate and
denying undocumented children equal right to access to higher
education on the basis of capacity. The most logical interpretation of
28(1)(c) is that admission standards for higher education should
focus solely on objective academic credentials, such as grade point
averages and standardized test scores, to ensure that higher
education is made equally accessible on the basis of merit. Instead of
using factors that demonstrate a student's capability and intellectual
aptitude, the Board of Regents' ban forecloses access to higher
education based on immigration status -a factor outside students'
http://www2.ohchr.org/english/1aw/pdf/crc.pdf.
111. The U.S commented on the majority of the CRC's 41 substantive articles and
proposed the original text for seven; furthermore, three of the articles came directly from
the US Constitution which were "inserted at the request of President Reagan's
administration." Jenni Gainborough & Elisabeth Lean, Convention on the Rights of the
Child and Juvenile Justice, THE LINK CONNECTING JUV. JUST. & CHILD WELFARE (2008),
http://www.cwla.org/programs/juvenilejustice/thelink2008summer.pdf.
112. FAQ: The Convention on the Rights of the Child and its Optional Protocol, ACLU
(Mar. 18, 2009) [hereinafter Rights of the Child], http://www.aclu.org/human-rights/faq-
convention-rights-child-and-its-optional-protocols; Gainborough & Lean, supra note 111.
For more on why the U.S. has not yet ratified the treaty, see Symposium, The Religious
Right and the Opposition to U.S. Ratification of the Convention on the Rights of the Child, 20
EMORY INT'L. REV. 111 (2006).
113. Rights of the Child, supra note 112.
114. CRC, supra note 110.
115. CRC, supra note 110, at art. 28(1)(c).
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control and wholly irrelevant to their academic capacity.
C. International Organizations
The U.S. is a member of two international organizations which
support the principle of equally accessible higher education: the
United Nations Educational, Scientific and Cultural Organization
(UNESCO)116 and the International Labor Organization (ILO).117
Over the past century, these organizations have passed treaties and
conventions concerning equal opportunity in education and
employment that are relevant to this analysis.118 Though the U.S.
has failed to ratify these treaties, it has nonetheless accepted some
responsibilities and obligations based on its membership in these
organizations. 119
Founded in 1919 as part of the Treaty of Versailles, the ILO
contains 185 member parties. 120 The U.S. became a member state in
1934.121 As stated by its Director-General, the main objective of the
ILO "is to promote opportunities for women and men to obtain
decent and productive work, in conditions of freedom, equity,
security, and human dignity."122 So far, the ILO has adopted 189
international conventions in an effort to support this goal; one of
these the Convention Concerning Discrimination in Respect of
Employment and Occupation (Employment and Occupation
116. UNESCO, UNESCO.INT, http://www.unesco.org/new/en/member-states/
countries/ (last visited Oct. 2, 2012).
117. Alphabetical list of ILO Member Countries, INT'L LABOUR ORG, http://www.
ilo.org/public/english/standards/relm/country.htm (last visited Oct. 2, 2012).
118. UNESCO, United States of America Non Ratified Conventions, available at http://
www.unesco.org/eri/la/conventions-by country.asp?language=E&contr=US&typecon
v=0 (last visited Oct. 2, 2012); Third World Wokers, ILO workers' rights convention not
priority for ratification, TWN INFO SERVICE ON VTO AND TRADE ISSUES, Published in SUNS
#6715 (Jun. 9, 2009), available at http://www.twnside.org.sg/title2/wto.info/
2009/twninfo20090610.htm.
119. The Senate's Role in Treaties, supra note 73.
120. Alphabetical List of International Labour Organizatoin Member Countries, INT'L
LABOUR ORG (1996-2012), http://www.ilo.org/public/english/standards/relm/country.
htm (last visited Feb. 25, 2012); Origins and history, INT'L LABOUR ORG, http://
www.ilo.org/global/about-the-ilo/history/lang--en/index.htm (last visited Feb. 25,
2012).
121. Origins and history, supra note 120.
122. Mission and Objectives, INT'L LABOUR ORG (1996-2012), http://www.ilo.org/
global/about-the-ilo/mission-and-objectives/lang--en/index.htm.
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Convention), which addresses the importance of education in
occupational equality. 123 Adopted in 1958, the Convention promotes
"equality of opportunity and treatment in respect of employment
and occupation, with a view of eliminating any discrimination."124
To support this goal, the Convention requires states to "enact such
legislation and to promote such educational programmes as may be
calculated to secure the acceptance and observance of the policy." 125
The U.S. has not ratified the Employment and Occupation
Convention. 126 Nevertheless, the U.S. is still obligated to respect
obligations that the ILO deems central to its mission.127 In 1998, the
ILO adopted the Declaration on Fundamental Principles and Rights
at Work which commits member states to "respect and promote"
certain principles which have deemed to be core to the
organization's purpose, "whether or not they have ratified the
relevant Conventions."128 The ILO distinguishes the categories listed
in the declaration as universal rights "that apply to all people in all
States." 12 9  One of the four categories of rights listed in the
Convention is the elimination of discrimination in respect to
employment and occupation.o30 Thus, despite non-ratification, the
U.S. is bound to the terms of the Employment and Occupation
Convention, and obligated to squelch legislation that contravenes
the spirit of the Convention. Enacting legislation that promotes
inequality in education runs afoul of the mission of the ILO.
The U.S. became a founding member of UNESCO in 1946.131
Like the ILO, UNESCO has certain core principles, the spirit of
123. International Labour Organization, Discrimination (Employment and Occupation)
Convention, C111 (Jun. 25 1958), available at http://www.ilo.org/ilolex/cgi-lex/convde.pl?CI I1
(last visited Feb. 25, 2012).
124. Id.
125. Id.
126. International Labour Organization, Ratifications of C111 Discrimination
(Employment and Occupation) Convention, 1958 (No. 111) (Jun. 25, 1958), http://www.
ilo.org/dyn/normlex/en/f?p=1000:11300:0::NO:11300:P11300 INSTRUMENTID:31225
6 (last visited Oct. 2, 2012).
127. About The Declaration, supra note 76.
128. Id.
129. Id.
130. Id.
131. Listing of the 195 Members (and the 8 Associate Members) of UNESCO and the Date
on Which They Became Members (or Associate Members) of the Organization as of 23 November
2011, UNESCO, http://www.unesco.org/new/en/member-states/countries (last visited
Feb. 26, 2012).
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which binds the organization's member states regardless of
ratification of specific international agreements.132 One of UNESCO's
stated overarching objectives is "[a]ttaining quality education for all
and lifelong learning."133 As part of this basic objective, UNESCO
has acknowledged that "education for all refers to all levels of
education, i.e. from early childhood to higher education."134 Despite
the U.S. having neither signed nor ratified any of UNESCO's specific
conventions, as a member state, the U.S. is bound to honor the spirit
of the organization as reflected in its constitution, to make education
equally accessible. 135
D. Customary International Law
Signing or ratifying international covenants are not the only
ways that international human rights norms can become binding
upon the U.S.136 The argument can be made that principles of
equally accessible higher education, incorporated within various
long-standing and widely accepted international covenants and non-
binding agreements, have entered into the canon of customary
international law.137 While international treaties can only become
effective in the U.S. through Senate ratification,138 customary
international law is automatically binding upon federal and state
governments.139
The American Declaration of the Rights and Duties of Man
(American Declaration) adopted in 1948, is the world's first
international human rights instrument.140 The Declaration was
132. "[Sltates Parties to this Constitution, believing in full and equal opportunities
for education for all, in the unrestricted pursuit of objective truth, and in the free
exchange of ideas and knowledge, are agreed and determined to develop and to increase
the means of communication between their peoples and to employ these means for the
purposes of mutual understanding and a truer and more perfect knowledge of each
other's lives[.]" UNESCO, supra note 76.
133. Introducing UNESCO: Who We Are, UNESCO, http://www.unesco.org/new/
en/unesco/about-us/who-we-are/introducing-unesco/ (last visited Feb. 26, 2012).
134. UNESCO Medium-Term Strategy 2008-2013, UNESCO (2008), http://unesdoc.
unesco.org/images/0014/001499/149999e.pdf.
135. UNESCO, supra note 76.
136. International Law Definition, supra note 92.
137. Id
138. U.S. Const. art. II, § 2, cl. 2.
139. The Paquete Habana, supra note 71.
140. Universal Declaration of Human Rights, G.A. Res. 217 (111) A, U.N. Doc A/810 at
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created by the Organization of American States (OAS), a regional
organization which, among other functions, promotes the
advancement of human rights in the Americas. 141 In a relevant part,
the Declaration states that " [the right to an education includes the
right to equality of opportunity in every case, in accordance with
natural talents [and] merit." 142 Article 12 of the Declaration also
states that "every person has the right to an education that will
prepare him to attain a decent life, to raise his standard of living, and
to be a useful member of society."143 These provisions illustrate how
long the principles of equally accessible education have been
acknowledged in international human rights. Though not a binding
international instrument, the Declaration has served as a foundation
of international human rights laws, has been highly influential in the
drafting of international treaties, declarations and covenants, and is
widely considered to be part of customary international law.14 4
The Universal Declaration of Human Rights (UDHR) reflects the
principles in the American Declaration, and like its predecessor, is
widely considered to have entered the canon of customary
international law.14 5 Adopted with significant support from the U.S.,
particularly from Eleanor Roosevelt who was instrumental in
drafting the Declaration,146 UDHR is considered to be the foundation
of international human rights law.147  In the Proclamation of
Teheran, the International Conference on Human Rights agreed that
71 (Dec. 10, 1948), available at http://www.ohchr.org/en/udhr/pages/introduction.aspx.
141. The Inter-American Human Rights System, HUMAN RIGHTS EDUCATION ASSOCIA-
TION, http://www.hrea.org/index.php?doc-id=413 (last visited Feb. 26, 2012).
142. INTER-AM. COMM'N H.R., American Declaration of the Rights and Duties of Man,
art. XII (1948), available at http://www.cidh.oas.org/Basicos/English/Basic2.american
%20Declaration.htm.
143. Id.
144. INTER-AM. CT. H.R., Interpretation of the American Declaration of the Rights and
Duties of Man Within the Framework of Article 64 of the American Convention on Human
Rights, Advisory Opinion OC-10/89 (Jul. 14, 1989), available at http://wwwl.umn.edu/
humanrts/iachr/b_11_4j.htm; see also Juridical Condition and the Rights of
Undocumented Migrants, Advisory Opinion, 2003 I.A.C.H.R. OC 18 (Sept. 17, 2003)
available at http://www.corteidh.or.cr/docs/opiniones/seriea18_ing.pdf.
145. Peter Bailey, The Creation of Universal Declaration of the Universal Declaration of Human
Rights, http://www.universalrights.net/main/creation.htm (last visited Feb. 22,2012).
146. The History of the Declaration, THE FRANKLIN AND ELEANOR ROOSEVELT
INSTITUTE, http://www.udhr.org/history/default.htm (last visited Oct. 20, 2012).
147. Universal Declaration ofHuman Rights, U.N. (Dec. 10, 1948) [hereinafter UDHR],
http://www.un.org/en/documents/udhr.
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"the Universal Declaration of Human Rights states a common
understanding of peoples of the world concerning the inalienable
and inviolable rights of all members of the human family and
constitutes an obligation for the members of the international
community."148  Article 26(2) of the Declaration states that
"[tlechnical and professional education shall be made generally
available and higher education shall be equally accessible to all on
the basis of merit."149 Article 25(1) of the UDHR further states that
"[e]veryone has the right to a standard of living adequate for the
health and well-being of himself and his family [. .. ]."1so
The Board of Regents' ban is a flagrant violation of the
longstanding human rights principles expressed in the American
Declaration and the UDHR. In violation of customary international
human rights norms, the Board of Regents' ban shifts the basis for
access to higher education away from individual capability to
immigration status. In limiting undocumented immigrants' access
to higher education, the ban also violates Articles 26(2) and 25(1) of
the UDHR and Article 12 of the American Declaration.
III. Public Policy
A. The Impact of the Board of Regents' Ban on Georgia's Colleges
and Universities
The negative impact of the Board of Regents' ban is not limited
to the lives of undocumented students. The ban, and the proposed
HB 59 which would extend the ban to the entire University of
System of Georgia (USG) and beyond,151 stands to have a negative
impact on all Georgia colleges and universities. The ban threatens to
raise the operating costs of the colleges directly affected, tarnish
USG's national and international reputation, and limit college
diversity which the Supreme Court has identified as a significant
148. In Fact Sheet No. 2 (Rev. 1), The International Bill of Human Rights, (June 1996)
available at http:/ /www.ohchr.org/Documents/Publications/FactSheet2Rev.len.pdf.
149. UDHR, supra note 147.
150. Id.
151. See also H.B. 59, 151 Gen. Assemb., Reg. Sess (Ga. 2011).; Bill to Bar Illegal
Immigrants in Public Colleges Clears Panel, ATLANTA JOURNAL-CONSTITUTION (Feb. 15, 2011),
http://www.ajc.com/news/news/local-govt-politics/bill-to-bar-illegal-immigrants-in-
public-colleges-/nQqhf/.
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contributor to the academic environment.
Section 4.3.4 of the Board of Regents' Policy Manual requires
that the five universities affected by the ban verify the lawful
presence of everyone to whom the schools grants admission.152 This
policy presents a serious financial burden to the USG.15 The rule
requires campuses to use methods such as the Systematic Alien
Verification for Entitlement (SAVE) program to verify legal status. 5 4
Even assuming that SAVE can be properly used as a means of
verifying eligibility for college admission,155 these verifying
mechanisms are not free-SAVE costs at least fifty cents per
background check.156 This means that at Georgia State alone, where
13,000 students were admitted in fall 2010,157 the cost of operation
will increase by $7,500. Spread across the five universities, the
verification system stands to be a significant financial burden on the
schools.
Chancellor of the University System of Georgia Erroll B. Davis
Jr's testimony to the House Higher Education Committee,
acknowledged the negative impact that the Board of Regents' ban
and its proposed extension via House Bill 59 would have on the
reputation of Georgia's universities.158 Insinuating that this ban
would be embarrassing on the national and international stage, the
Chancellor emphasized that forty-nine states, even Arizona,
currently allow undocumented immigrants to attend public
152. Board of Regents Policy Manual, 4.3.4, UNIV. SYS. OF GA., http://
www.usg.edu/policymanual/section4/policy/4.3-student-residency/#p4.3.4_verificati
on ofjlawful-presence.
153. Diamond, supra note 49.
154. Testimony from Erroll B. Davis University System of Georgia to the House
Higher Education Committee, supra note 16.
155. Significantly, the SAVE program was originally intended for use by a limited
number of public benefit-granting agencies and later expanded to driver's licenses and
identification cards. The Systematic Alien Verification for Entitlements (SAVE) Program: A
Fact Sheet, IMMIGRATION POLICY CTR. (Dec. 15, 2011), http://imnigrationpolicy.
org/sites/default/files/dos/SAVEFact Sheet_121411.pdf; but see System of Records
Notice for the USCIS Verification Information System (VIS) (DHS- 2008-0089), 73 Fed.
Reg. 75445 (proposed Dec. 11, 2008) (stating that SAVE may be used "for any purpose
authorized by law").
156. SAVE Access Methods and Transactional Charges, U.S. CITIZENSHIP AND
IMMIGRATION SERV. (Apr. 19, 2011), http://www.uscis.gov/portal/site/uscis/
menuitem.eb1d4c2a3e5b9ac89243c6a7543f6dla/?vgnextoid=cd32c2ecOc7c811OVgnVCM1
000004718190aRCRD&vgnextchannel=cd32c2ecOc7c8110VgnVCM1000004
71819OaRCRD.
157. Diamond, supra note 49.
158. House Legislative Network, supra note 16.
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colleges.159  The Chancellor also acknowledged that " [higher]
education is a very competitive, reputation-driven industry," and
that the University System of Georgia competes both domestically
and internationally "for the best faculty and student talent."160 By
his testimony, the Chancellor suggested that this ban, and its
potential extension via House Bill 59, casts an unflattering shadow
on the USG and weakens its ability to compete domestically and
abroad for top notch student and faculty.161
Foreclosing undocumented immigrants' ability to gain higher
education not only hurts them, but it also hurts the colleges that ban
them.162 In Grutter v. Bollinger, the Supreme Court acknowledged the
contribution of diversity to higher education and observed that
exposure to a diverse student body prepares college graduates to
function in a global economy with a diverse workforce and
society.163 The Court also acknowledged the importance of diversity
in the country's political landscape, noting that diversity in higher
education results in more diverse government bodies which in turn
are better equipped to represent the changing needs of a diverse
population.164 College students are future leaders in government
and business and need to be culturally aware in order to have
successful careers. Part of this cultural awareness comes from
sharing a classroom with people who come from different countries,
speak different languages, and offer different and valuable
perspectives. In a state with an increasing population of immigrant
communities,165 foreclosing undocumented immigrants' ability to
159. Id.
160. Id.
161. Id. One example of how Georgia is losing talented students to other states
because of the Board of Regents' ban is the case of Javier: a high-achieving student who
graduated with a 4.125 GPA last year, Javier submitted his admission application to
Georgia State University the day before the Board of Regent's ban went into effect. Even
though he would have much preferred to stay in Georgia, he decided to forgo attendance
at Georgia universities because of the ban and instead attend a California university on a
substantial scholarship. Azadeh Shahshahani and Georgeanne Usova, The DREAM Act:
Keeping Our Promise to Our Kids, HUFFINGTON POST (May 14, 2011), http://www.
huffingtonpost.com/azadeh-shahshahani/the-dream-act-keeping-our-tb_861929.html.
162. Id.
163. Grutter v. Bollinger, 539 U.S. 306, 330 (2003).
164. Id. at 332.
165. See Unauthorized Immigrant Population: National and State Trends, 2010, PEW
HISPANIC CTR. (Feb. 1, 2011), http://pewhispanic.org/files/reports/133.pdf; see also
Jeremy Redmon, New Report: Georgia 7th Among States for Illegal Immigrants, ATLANTA
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attend college means that future Georgia business leaders and
government officials will be unable to relate to a significant portion
of their communities. Far from being a burden to USG schools,
undocumented immigrants are a valuable asset to college
classrooms, and their presence on university campuses will help
USG colleges evolve in order to better serve their increasingly
diverse communities.
Conclusion
On August 23, 2011, a group of undocumented students held a
mock graduation in front of the University of Georgia.166 Virdinia
Coronoa, a high school sophomore who was brought to this country
from Mexico when she was three months old, accepted a fake
diploma bearing the insignia of a school she's dreamed of going to,
but will never be able to attend.167 Standing in front of the school's
iron arches, Coronoa told reporters, "This is where I want to
graduate . . . I feel like this is my country too."168 During a Board of
Regents' meeting held to hear comments from those opposed to the
ban, Juan Carlos Cardoza-Oquendo, a University of Georgia senior
and son of immigrants, stated that the ban "effectively tells an entire
group of perfectly qualified students that they're not good enough
solely based on their immigration status." 169 By foreclosing the
opportunity to attend these prestigious universities, the Board of
Regents ban disincentivizes hard work and academic achievement.
The ban tells undocumented students that, no matter how much
they strive for improvement, they are incapable of ascending the
socio-economic ladder and creating a more prosperous future for
themselves and their families.
JOURNAL-CONSTITUTION (Feb. 2, 2011), http://www.ajc.com/news/news/local-govt-
politics/new-report-georgia-7th-among-states-for-illegal-im/nQqDP/.
166. Eve Chen, Undocumented students hold mock graduation at UGA. 11ALIVE.COM
(Oct. 2, 2012), http://www.lalive.com/rss/article/202657/3/ATHENS-Undocumen
ted-students-hold-mock-graduation-at-UGA.
167. Richard Fausset, In Georgia, A 'Graduation' to Protest Illegal Immigrant Ban, L.A.
TIMES (Aug. 23, 2011), http://latimesblogs.1atimes.com/nationnow/2011/08/georgia-
college-immigrants.html.
168. Fausset, supra note 167.
169. Carla Caldwell, Regents Hear Opponents of Policy Banning Illegal Immigrants,
ATLANTA Bus. CHRONICLE (Nov. 9, 2011), http://www.bizjoumals.com/atlanta/mor
ning-call/2011/11/regent-hear-opponents-of-policy.html.
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While students like Coronoa face bleak educational and
employment prospects as a result of the ban, this fate does not
necessarily hold true for immigrant students outside states such as
Georgia with restrictionist educational policies. For instance, Evelyn
Medina, a Maryland student who hopes to eventually earn a
Master's degree, recently began the process to remain in the U.S., at
least temporarily. 170 Medina is one of a number of immigrant youth
who could benefit from Deferred Action for Childhood Arrivals
(DACA), a plan announced in June 2012 by the Department of
Homeland Security to allow certain young individuals who came to
the U.S. as children to receive deferred action status and obtain
employment authorization if they meet certain criteria.171
Commenting on the objective of DACA and immigration laws,
Department of Homeland Security Secretary Janet Napolitano
stated, "[Immigration laws are not] designed to remove productive
young people to countries where they may not have lived or even
speak the language. 172 However, DACA may not have an impact on
the Board of Regents' policy because the board recently released a
memo stating that deferred action does not mean that an individual
is lawfully present.173
The Georgia Board of Regents' ban has no place in the U.S.
educational system. With the exception of South Carolina and
Alabama, no other state in the country has implemented a policy to
ban students from public higher education.174 The ban only serves to
paint an unflattering picture of today's Georgia on the international
stage, highlighting elements of racism and discrimination
reminiscent of the state's past. An invidious and irrational policy, it
170. Andres Gonzalez & Alicia A. Caldwell, "Deferred Action for Childhood Arrivals
Obama Immigration Program Begins Taking Applications, HUFFINGTON POST (Aug. 15, 2012)
http://www.huffingtonpost.com/2012/08/15/deferred-action-for-childhood-
arrivals_n_1778834.html.
171. Consideration of Deferred Action for Childhood Arrivals, U.S. CITIZENSHIP AND
IMMIGRATION SERV. (Sept. 14, 2012), http://www.uscis.gov/childhoodarrivals.
172. 'Deferred Action for Childhood Arrivals' Application: What to Know Before Applying
For DACA, HUFFINGTON POST (Aug. 15, 2012), http://www.huffingtonpost.com/
2012/08/15/deferred-action-application-what-to-know n_1782917.html.
173. Memorandum from UNIV. SYS. OF GA. on Deferred Deportation Measures for Certain
Unlawfully Present Immigrants UNIV. SYS. OF GA. (Aug. 20, 2012) (on file with author).
174. Alene Russell, State Policies Regarding Undocumented College Students: A Narrative
of Unresolved Issues, Ongoing Debate and Missed Opportunities (2011), available at
http://www.aascu.org/uploadedFiles/AASCU/Content/Root/PolicyAndAdvocacy/P
olicyPublications/PMUndocumentedStudents-March2Oll.pdf.
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contravenes fundamental principles of fairness outlined in
constitutional and international law. It must be repealed. 75
175. Students, professors, and community members in Georgia are increasingly
unified in calling for the repeal of this discriminatory policy. See, e.g., Diamond, supra
note 49; Lee Shearer, Change Undocumented Student Ban, UGA Faculty Group Says, ATHENS
BANNER HERALD (Dec. 1, 2011), http://onlineathens.com/local-news/2011-12-
01/change-undocumented-student-ban-uga-faculty-group-says.
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